THE STATE OF NEW HAMPSHI RE
MERRI MACK, SS. SUPERI OR COURT

The State of New Hanpshire

Kennet h Bouf f ard
No. 97-S-106

ORDER

On May 21, 1998, the defendant pled guilty to one count of
Qperating Wiile Deemed An Habitual Ofender. The Court Hvani as,
J.) sentenced himto not nore than 9 nor less than 4 years' in the
New Hanpshire State Prison, stand conmtted. Before the Court
is the defendant's Mition for D smssal of Fel ony
Convi cti on/ Resentenci ng, in which the defendant asks the Court to:
1) resentence him to a msdeneanor; 2) hold a hearing on the
matter; and 3) issue a witten finding of fact and rulings of |aw
The State objects. After considering the parties' witten
argunents, the Court finds and rules as foll ows.

The basis for the defendant's notion is that the indictnent
charged him with a m sdeneanor because it did not contain an

all egation that he had previously been convicted of a m sdeneanor

' RSA 262:23, |, authorizes a sentence of not |ess than one
year nor nore than five years. The defendant's sentence is higher
because he was sentenced pursuant to the Extended Term Statute,
RSA 651: 6.



or felony notor vehicle conviction, and thus, the Court did not
have jurisdiction to sentence him on a felony. Before it
addresses the defendant's clains, the Court notes that it is
assum ng for the purposes of this case that the prior conviction
is an elenent of the habitual offender offense, which nust be
pl ed. This issue has not been decided by the New Hanpshire
Suprene Court but does not affect the outconme of this case and
t hus, need not be addressed in this order.

As a general matter, "a quilty plea . . . waives all clains
of constitutional violation occurring before the plea

US. v. Spinner, 180 F.3d 517 (3rd. Gr. 1999) (quoting US. v.

Caperell, 938 F.2d 975 (9th Cr. 1991)). Jurisdictional clains
are an exception to the general rule. [d. If anindictnent fails
to state an offense, a defendant's guilty plea to the indictnent
does not waive a later jurisdictional challenge. [1d. In Spinner,
the governnent failed to include the interstate commerce el enent
of the offense. Wthout this elenment, the indictnent failed to
allege a federal crime over which the «court would have
jurisdiction. This is not the case here where, on its face, the
indictnent states an offense that allowed the State to hale the

def endant into court. See U.S. v. Mntilla, 870 F.2d 549, 552

(9th Gr. 1989).
Nor it is in any way unfair to let the defendant's conviction
st and. The indictnment in this case charged the defendant wth

"driving while deened an habitual offender, contrary to RSA



626: 23, a special felony." (enphasis added). Under the habitual

of fender statute, all persons convicted of driving while deenmed an
habi tual offender are subject to a m ninum sentence of one year.
RSA 262: 23, 1|I. An exception exists, however, if the person has
not previously been convicted of DW or any m sdenmeanor or felony
notor vehicle offense. RSA 262:23, 111. In such cases, the
habi tual offender offense is a Cass A m sdeneanor with a maxi num
sentence of twelve nonths and no m ninum sentence. I d. The
indictnent in this case, by charging the defendant with a "speci al
felony," gave him adequate notice that the mninmm nandatory
sentence of one year applied to him

Moreover, the defendant's plea colloquy denonstrates that he
knew he was facing a felony charge. Wen asked if he knew the
maxi mum penalty for the habitual offender charge, the defendant

responded: "On the habitual offender, it's two and a half to five

years . . . ." Such a sentence would not be applicable to a
m sdeneanor char ge. Moreover, the defendant signed the form
entitled "Acknow edgnent and Waiver of Rights: Felony." Duri ng

the plea colloquy, the defendant indicated that before he signed
the form he reviewed it with his |lawer and understood it. He
further indicated that he signed the form of his own free wll.

See State v. Thornton, 140 N. H 532, 537-8 (1995) (explaining how

pl ea colloquy addresses issue of whether a defendant understands
el enents of offense with which defendant is charged).

Finally, the defendant challenges his sentence because the



State did not explicitly reference RSA 651:6 in the indictnent and
the Court did not reference it in the mttinus. A defendant may
be sentenced to an extended prison termif: 1) it is authorized by
RSA 651:6, |I; and 2) notice of the possible application of the
extended termis given to the defendant prior to comencenent of
trial. RSA 651:6, Il. The first conponent was satisfied because
t he defendant had tw ce previously been inprisoned on sentences in
excess of one year. See RSA 651:6, I1(c). The second conponent
was satisfied when the State filed its Notice of Possible
Application of RSA 651:6 Extended Term of |nprisonnment on Apri
22, 1997. A so, during the plea colloquy, the defendant indicated
that he understood that the extended termwas ten to thirty years.
Accordingly, the Court 1is not persuaded that the Ilack of
statutory reference in the indictnent and the mttinus renders the
defendant's sentence invalid.

For all of the above reasons, the defendant's Mtion for
D sm ssal of Fel ony Conviction/ Resentencing i s DEN ED.

So Ordered.

Dated: February 21, 2002

KATHLEEN A. McGU RE
Presi ding Justice



